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.5eP 0f Ootbber 2, 1940, ve-

lating to prosedural matteds pdrtaining to the is-
susnes tnd rntu' y osnses and wine and besyr
psrmits , 807 i{iestsen ond relased mstiers.
¥or aor onioc.‘u L state the guestions as you

have group 1. ad g esach instance siﬂ our

ider the réregom heading, the following
statement and queasticne ars set forth in your letter:

nthe Texas uquar Pontrol Act, See-
tion 6, Aptiele II therso?l, provides in
part as followa:
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"¢If upon hearing upon the petition of
any applicant ror a liocenss, the County
Judge rindg the facts stated therein to be
true and has no other ;gvtul reason for de-
nying the application, he 2 enter an or-
der 80 c¢artifying, and a copy of said order
shall bs deliversd to the applicant;' (Under-
scoring ours)

"l., Upon what ground may a County
Judge refuss a licenss under the msaning
of the term 'lawful reason', as that term
is used in the above-gquoted statute?

"2. May a liocsnse bs denied for any of
the reasons for whioh a license may be can-
celled?" '

1., Our opinion is thet in saying that the
County Judge shal) issue a license "if upon hearing
upon the pstition of any applicant for a license, the
County Judgs rinde the fmcta stated therein to de true,

and has no other lawful reason for den lioa-

on, s Legislature sd by underscors
words to refer to the following provisions of the saze
seotion: (Article 667-6, Vernom's Penal Code} Aots, 1937,
4LSth Legislature, Ch. 448, ssotion 4G}

"If upon hearing upon the petition of
any applicant for a license the County Judgs
finds any facts stated therein to be untrus,
the epplication shall be denled; anmd it
shall bs sufficient cause for the County
Judge to refuse to grant any licenses
when he has reason tc bslieve that the ap~
plicant will comduet his business of sell-~
ing beer at retail in s manner ocontrary
law or in any place or mannsr oconducive
to vioclation of the law, or likely to re-
sult in any jeopardy to the peace, morals,
hsalth, or safety of the general publie. ., ."
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In our opinion, a "lawful reason" for de-
nying the spplication for a lioense, under ths terms
of the foregoing statute, would de any faot or faots
heard in evidenoce by the County Judge whiak would
g&lve reasonable basis for a conclusion that thes appli-
cent will conduet his business of se)lling beer at re-
teil in e mannsr contrary to law or in say place or
manner conducive to violation of ths law, or likely
to result in any jeopardy to the peacs, morals,
health, or safety of the general publie. The authority
to deny ths license on suoh ground is cof cocurss in aed-
dition to the asuthority to deny the license whers the
County Judge finde eny facts stated in the application
to be untrus.

2. Our opinion 1z that a license may D¢
denied only on the grounds set forth in Arsicle 667-6,
Yernon's Penal Cods, as grounds for refusing e licenss,
However, we oall your attention to the faot that in
saxe instancss, what is a ground for denying a lioense
is also a ground for cancsling & license., Article 667-6
providss that a license may be denied if ths facts stated
in the application ars found not to be trus. Talse
statements in the application ere also s ground for
canoeling the licenss under subdivision {g) of Arsicle
667~19. The statements regquired to bds in the applica-
tion sre set out in Artiele 667-5. The requirsments of
o retailer’s application under sudbdivisions (4), (5),
(6) and (7) of Artiole 667-5, oarrespond %o the ?ronndl
for eanceling a license set out in subdivisions (m)
and (n) of Article 667-19. The reaaining grounds
for cancelletion set ocut in Articls 667-19 relate
genarally to the operstion of his dusiness dy a licenses,
and wonld have no application to a psrson who has not
previcusly hed & licenss. Iy & person has previously
obteinsd e license snd has violeted any of the provisions
of Article 667-~19, in our opinion suoh viclations oould
be considered by the County Julge in determining whether
the requisite statement irn his applicetion that he is
8 "law abiding" oitizen is trus, and in dstermining
whether the appliocant “will conduoct his business of
s8lling bser at retail in s menner contrary to law oy
in any place or manner conducive %0 & viclation of the
law, or likely to result in any Jeopardy to the peaogs,
morals, health, or safety of the gensral public™ under
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ths provisions of Article 667-5, To this extent, we
believe that the reesons for which a license may be

eanccluddmay also be grounds for which a license may
ba denjed,

Fomsr mna les hoa  Pae we
} AW A X WG Aua
:

ticnn theareon as follows

"The Texrs Tiquor Control Aet, Seetion
6, Article II thareor, provides in pars as
follows:

B Yo o
B

®*1'If upon huaring upon the petition of
any applicant for a licsnse the County Judge
finds any feots stuted thersin to be untrus,
the appliecation shall bs dqnicdg end it shall
be sufficient causs for the Couniy Judge to
refuys §o grant any license when hs Rhas
ressnon to beileve that the applicant will
conduet his business of sslling beer at re-
t2il in a meanner ¢ontyary to law oy in any
plsos or manner ¢ondudgive Lo violetion of the
law, or likely to result in any Jeopardy teo
the peace, morals, hesalth, or safsty of the
genaral public.' (Underscoring ours

*l. Under the ters ‘reason to belleve,'
would the County Judge bs pesrmitted to re-
fuse & license upon matters within his per-
sonal knowledge, or doss he Lave to base his
reasons for such refussl upon evidence intre-
duced before him upon the hearing held to de-
termine vwhethsy or not the license should dbe
granted?

*2. Is the Gounty Judge within his
rights in refusing e license for a partioular
- loocetion where there is e¢vidence that the
partiouler place for which the liocanae ia
sought is one of {11 repute ms to drunkennesa,
previous eonduct of patrons, the praetios of
immoral actsj that it has constituted e
highway tyraffic hezard; or that it im other-
wise 2 plsoe, by reason ¢f ite st records,
condusive to violations of the law and re-
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sulting in Jeopardy t¢ the morals, pesce and health
of the communi{ty?

"3. Is the County Judge warranted in refus-
ing a person e license where 1t is shown that
that particular person has in the past been a
violater of the liguor lsws and that his past
actions and past ccnduot are such that show he
has not besn a person who respeocts or obeys the
laws in general?

"Ls Would the County Judge be warranted ia
refusing a psreson s license whers it is showmn that
that partioular person has committed acts contrary
to public deoency ani acts which resulted in jeopardy
tohtl;u morals, alth, pesce or safety of the genaral
public?

*5. In grenting suoh lioenss, doea the
County Judge sot in an administm tive capacity
or in a judiolial capaoity?

»§, Could the County Judge considsr, upon
a hearing to determine whathar or not a license
should be grented, affidavits of pertinent faocts
and g¢ircums tances, as is the cess in sdministrative
hearings; or is the County Judge only sllowed to econ-
sider upon such hesring metters and things introdunced
in sdcordance with the rules of evidenes recognized
in the courts of law?

"7. VWnhet legel weight is to bs giwn dy the
County Jufge to the recommendations mads by the
Districet or County Actornsy or the Bheriff of the
county, and the Mayor anl Chisf of Foliee of any
ineorporated oity or town wherein the applicant
for license proposes to conduct his business, or
by a representative of the Poard, and would it
bs material whethsr suech recomsndations were meds
in writing or by oral testimony; would such redommen-
dutions be suffiocient to warrant the County Julge
in refusing such lioense?

«g.  If such recommendations are not surfiociens
to warrsat a refusal hased upon recommendations of
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lew, then what is it necessary toc add to
such recommendations in oxrder to give them
sufficlent weight to Justify = refusal?"

Cur answer to the questions gtated above
are as followse:

l. The County Judge wauld not be permitted
to refuse & llcenge nron natters within his personsl
krowledge, not disclosed by evidence produoced at a
hesring, but would have to bags his reazons for such
refussl upon evidence intrcduced st the hearing hsld
%0 determine vhether or not the lissnse should be
granted, Articls 667-6, Vernon's Fenal Jods, speoifical-
1y provides that notice of » hearing ahall bs giver and
that a hearing shall be held by ths Gount{ Judge. One
of the purposas of the hearing evidantly is to sfford
the applicant an opportunity %o know what avidencs is
af fered againat him and to explain or to redut sueh
evidence by avidenne of his own. This purpese will bde
dafented 1f the County Julge 1s rermittsd te deny
the application upon matters not disclosed at the hear-
1n8.

In the ease of Gule 011 Corporation v. York,
134 8, ¢, {(28) 502, 505, UhTaf Justice Wellenton of

ths Austin Court of Oivil #pp-als scid:

"It 48 now a well settled ruls, sa-
tablishesd by numarous deciniona in this and
other jurisdicticns, that orders of an
admirigtretive board, to be valia, muast be
supported by sudstantial avidence introducad
8t ¢ besring before ths boerd, Absent such
subsclantiul supporting evidenoe, such orderse
&re erbitrary, unraasonable, and baselsgs.f

A comparable osse in the United Statez Surreme
Court is Interstate Commerce Commiseicn v. louisvills
end Neehville Rellroad Co., 227 U. <. B8, 91, 93, 1o
¥hich the ocour sayst

16 &
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{at pare 91)

"But the statutes gave the right to
& full heering, and that conferred the
privilege of introdue testimony, and
at the same time imposed the duty of de-
oiding in accordance with the fasts proved.
A finding without evidencs isg earbitrary
and baseless., Apd A" the Government's
contention is correot, it would mesn that
the Commission had a power possessed by
no other officer, adainigtrative body, or
tribunal under ocur Government. It would
mean that whare righte depended upon facts,
the Commission could disregard all rules
of evidencs, and capricicusly meke find-
ings by administretive fiat. 8Such auth-
ority, however dansficently exercised in
ons cass, could be injuriously exerted
in snothsr; 4s inconsistent with rational
justice, end ocome2 under ths Conatitution's
condemnation of all arbitrary exerciss of
powar.™

{at pas;- 93-94)

"Ths Coverament further insists that
the Commerce Rct (36 Stas. 743) requires
the Commission to obtain information nedes-
sary to anable it %t perform the duties and
carry out ths objects for which it was created,
and having besn given legialative power to
make retes it can sct, as could Congress, on
such information, and therefore its finding
must be presumed to have been supported by such
informat lon, evan though not formslly proved et

the hsaring,- for manifestly there 1s no hear-
ing whan the party doeés nOL Know whatl evidenos
12 offered or considered and Is not given an
opportunity to test, explain, OT ru?ﬁf . Tha
ig t o th 3 un%er Eﬁ vial

formsa n gathere ¢ provisions of
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8§12 may bes used as basgis for instituting prosecu-
tions for violations of the law, and for many
other purposes, but 1is not available, as such,

in casgeg where the party is entitled to 2 hearing.
The Commission is an esdministrstive body and, sven
whore 1t aots in a quasi-judiclal:ecepacity, is not
linited by the sitrict rules, as to the admissibility
of evidenocs, which prevall in suits between private
parties., Int. Com, Comm. v. Baiid, 194 U. 8. 25,
But the more liberal the praotics in admitting

test imony, the more imperstive the obligation to
preserve the essential rulee of evidenos by which
rights ere agserted or defended. In such cases the
Commissionsrs csnnot est upon their cwn Informetion

no other way can a party maintaln £ rights
or make: its defense, In no other way can it test
the surficlency of the facts to support ths finding;
for otherwise, aven though it appe:zrsd that the
order was without evidence, the manifsst daeficilency
could always be explained on the theory that the
Commission had bsfore it extraneous, unknown but
rresunmptively surfflcient information to suppors

the finding. U%ited S8tates v. Baltimore & Ohio
3. ¥, R. R., 2 . 8. . ur emphagis )
fes &lso Brown v. Humble Oil & Raefini Co.,
126 Tex. 296, 83 8,”W, (2d) 935; Rebblt Creex U%i Go.

¥, Shell Petroleum Co., 66 8. W, ; dumble
& Refinlng Go. v. Rallroad Commission, 83 S, W. (&)

While the above cssas expreass what we belisve
to be the correot view, ws o0al)l your attention to csrtain
decisions which would indicate that an edministrative
of ficial might ocnsider some mattera proved at other
hesrings and not introcduced at the heering on the par-
ticular application involved, In Reilroad Commission
v, McDomld, 90 S. W. (24) 851, Judze Baugh of ths Austin
Court of Civil Appeals ssid: ‘ :
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(at page 58;)

"¥e 40 not understand, nor 4o we think

ths Legislsturs sver contemplated, that the

Railroed Commissicn should bs required,

each time an applicant sought e permit to

use a state highway for sommercial pur-

poses, to conduct extensive hearings over

and over again, as to the condition of suach

highway, the traffic thereon, and the public
: convanlence in the use of such highwey. When
a thssas fsots are ssoertained by ths commission,
as related to cardinal public highways of the
! state, in the absence of a showing that con-
dit ions have changed therecn since the ascer-
tainmant of such facts, ths Railroad Commis-
eion may propsrly act upon arplications for
permits to opsrats upon sich highwayz, based
upon the facts and oonditions relative to such
highways theretofore properly and adsquately
obtained, without the necessity of dstaliled
proof thareof on sach and every application
rresantad to it."

In Reilroced Commission v. Southwestern (rey-
hound Lines, Inc., 92 B. W. (28] 290 (reversed on
other groui'an, §9 5. w. (2d4) 263) Judge Baugh said:

(92 5., W. (24) at pege J0L)

"While the statute contempla tes and re-
quires the commission t¢ ascertain fects
a8 to the burdens the highways involved will
bear, both as to phyaioal condition and traf-
fio congestion, we do not understand the law
to require that every time such appliocation is
meds to uss a state highway as a carrisr ths
.commiss ion must conduct extensive hesarings,
and require detailed proof as to suoch condi-
tions. If, in hearings upon otlsr applications
to operats ovar the sams highvays, it hss as-
certained these facts in heerings defore it,
it 1s entitled to teke into conalderation suoh
facts and conditions so officially ascartained
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by 1%, without the needless exvenss and erfort
of reascerteining the sams facts over end over
again before it 6an pass upcn such epplication.
A cardine) highway being here involved, and

ons over whioh appelles, snd doubtless many
cther carriers hed besn granted permits to
operate, we think it may be assumed that ths
commigsion had, as the law required it, to do,
sufficiently esesrteined, anl was in possession
of, thess facts and oclircumstances at the time
it pessed upon Jaokson's application. GSese
Railrosd Commission v, MeDonall (Tex. Civ.
App.) 90 8, W, {(2d) 581. The burden was there-
fore upon appellee to show that no additional
burdens could safely bs placed upon sueh high-
way, or that the ocmaission wes not in possession
of these facts, bsfors it vaes entitled to set
such order agide." _

Bes aulso State v, Public Servios Commission,
9% wash., 376, 163 rac.
the court said:

(163 Pac. et pags 1146)

*we have given the foregoing quotation
from the decision of the commission in this
oass ror the reason that, besides stating
some Of 1ts arguments, the quotation also
gontains soms findings of faot whioch we
think the commissicn as an administrasive
and regulative body has psouliar powsrs to
detersine. It is not bound, as is =z oours,
to acquire its informstion oencerning &l
matters involved in ths proceeding before
it wholly and entirely from the evidencs
of witnesses or other evidenes produced
befors it, but may take into oonsideration
the results of its general investigations,

geneyral inforastion tgen a given subject
within 4ta powers, & all matters which

arfect the matter and eoncerning whioh it
must determine the faots.”
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Although broed lsnguage 1s used in the opinions
from vhich we have just quoted, as to the power of ad-
minlstrative officeras, where a hearing is required, to
consider faots not proved at the hearing, we belisve
that 1f the gquestion 1s squarely pirssented, the authority
%0 consider facts not proved at the hearing will be con-
fined to fects whio: are so generelly well known and
accapted that they would come within the same class as
matters of whioh courts could take judicial notios.
Compare Wigmore on Evidence (3rd Bdition), Seotion 2580,
With this excaption, in our opinion the County Judge's
action should be basad only upon evidenos produced at
the hearing upon the spplication for the licenss.

2, Articla 667-6, Vernon's Fenal Code, auth-
orizes the County Judge to deny ths application for a
licenss if he finds that the applicant will eonduot his
business of selling bdeer “in any place or manner ecuducive
to viclation of the law, or likely to result in any
Jeopardy Lo the peacs, morale, health or safety of ths
general public.” This stetute expressly suthorizes the
County Judge to consider any relevant faots in determin-
ing whethar the partisular loomtion is one which ig con-
duecive to vicl: tion of the law or liksly to result in
dengsr to the peace, morals, heglth or safety of the
general pudblic. In making such determination he may
congider, among other things, avidence that the place
is one of 111 repute as to drunkanness, previcus cconduoct
of patrons at such placs, the practioce of immoral acts
et suoch place, or that it has oconstituted a highway
traffic hazard. Of course, ths waight to de given
such considerations, in determining whether the appli-
casion should be granted or denled, 1s & mattar within
the proper disoretion of the County Judgs.

Ths plcsce at whiah a liocenses plans to conduct
his business is a proper and qten an lmportant gonsidera-
tion for the publio orffiolsls charged with determining
whether the licenss should be granted, In the case of
Goytino v. McAleer, at al,, 103 Pae. 174, whers an ap-

plication for a llcenss for & pool hall had bsen denied
on the ground “that the place named thersin was located
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in & part of the cilty inhadbited by a class of psople
which would renler a poolroom, if established therein,
a plecs of resort for disorderly and objectionable
persons, and that a poolroom in said locality, being
populated by cholos and other people of liks or similar
character, would, in the judgment of the board, temi

to ths disturbance of the public peace, and to render
the preservation of order in said loocality daiffiocult,”
the California Court of Appeel said:

", . . Conceding that no arbitrary
discretion can bs exsrcised by the board
of police commissioners in applying the
ordinence in question, the reasons assigned
by the answer for denyling the application
for a license ware exaotly such as should
actuate a police department in denying a
permit or license to keep a place of amuse-
ment which is liable to beccme the soene
of disorderly conduoct and disturbances of
the pemcs, . ."

Speaking of a statute conferring on a county
court the authority to grant or deny licensss for pool
halls, the Missouri Court of Appsals said in Stats ex
rel. MoClanahan v. DeWitt, 142 S. W. 366:

(at page 368)

", . . We belleve the law lodges in
thse county court the discretionary power
to refuse spuch licenses when in their
opinion there are reasonable groumis to
apprehend that the psrson applying is not
a suiltable person or the place is not suit-
able for the carrying on of business. Far
instance, the applicant may be an habitual
.law breaker or grossly immoral, or the
place may be near to a church or school
building, or private dwelling, which would
constitute it a nuisance.”

A%

==



Honorable Bert ¥ord, page 13

See algo State ex rel, Ostker v. Johnson
211 S. w. 682 (Missourl Court of Appsals).

3. As we have steted in our answer to your
seoond question under this subdivision, the CGounty
Judge may exercise a ressonadle dimoretion in determin-
ing whether or not the applicant will prodbably conduct
the business of sselling besr in an illegal mannser, and
it is ocur opinion that he may properly consider as rele-~
vant evidence in such determination whether the par-
ticular epplicant has in the past been a violator of
the liquor lews and whether or not he is a law-abiding
citizen. As we shall hereinafter point out, the pro-
osedings are administrative rather than judicial, and
the strict rules of evidence applicable to judicial
trials would not be applicadle. The County Julge may
hear and considsr svidence of spscific acts of mis-
oconduct ag well as evidence 0f gensral reputation,

b, Likewise, we bDelisve that in determining
whether or not the application for a license should be
granted, under the rules hereinbefore steted,: the
County Judge may properly consider evidence to tim
effect that the applicant has committed aogs contrary
to public decency and asots which resulted in Jeopardy
to the morals, heelth, peace or sefety of the general
public,

5., In granting a license under Artiole 667-6,
Vernon's Penal Cods, the County Judge is mocting in an
administrative capacity as distinguished from a jJudicial
capacity. The Suprems Court of Texas, in the ocass of
State v. DeSilva, 105 Tex. 95, 145 8. W. 1330, ssdd,
withk Tefersnee to bhe revosation of a liquor liocenss!

(105 Tex. at pags 100)

"The answer to the sscond qus stion
depends upon the character of the aot of
removal, Was it judicial? The faot that
the person wiho performed the act of removal
was a2 county judge does not meke the act
judicial in charaoter. That depends upon

<3
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the matter in controversy, end ths remedy
applied. It would be a useless consump-
tion of timg t0 adduce authorities or argu-
ments to the effect that a license to sell
intoxicants is not e property right, but

1s a privilege granted by the Stats, which
may be revoked.

"The State had tha power %t prescribe
the manner Of enjoroin %Ec Taw DY revokin
a 1icenss granted wEI% action was not
1u§IoIaI. %ut aHEfE{

ptrative or ministerial.
n the matter o aline County, eto,,
Mo., 52." (Our emphesis)

The sams reascning, whioh led the SBupreme Court
to hold that the revocation of a license is an sdminigtra-
tive aot, applies tc the granting or refusal of a license,

Compare Jones v. Rellogg, 140 8. W. {24) 592,
in which the San An%on!o Court og Civil Appeals hel
that there is no right of appeal to the distriot gourt
from the refusal of the County Judge to grant a licenmes

leave to changs hia placs of business.

6. The procesding befors the County Judgse
being administrative rather than Jjudicial, the fomel
rules of evidence epplicable to judiefal prooesdings
do not here apply, and the County Judge msy consider
arfridavits of pertinent faots and circumstances., In
this respsct, ws bslieve that the prooesedings before
the County Judge are in the same oategory as the pro-~
ssedings bafore the Board or the Adminigtrator, with
refsrence to whioch it has been sxpressly held by the
courts that affidevits are admissible, Bradley v, Texas

i !'i:naI T

Liquory Contro ard, 108 B, ¥. (24) 300 [quor
Uc':niro:I Boerd v, ﬂé&, 117 8. W. (24) 5‘36; Texasn
g_f‘_guor ontrol Board V. Lanwa, 129 8, W. (24) 31%Y;

e

ormick v, Texzas Liguor Control Board, 141 8. W. (24)
Iuﬁlﬁ'
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7. Artiole 667-6, Vernon's Fenal Code,
provides thet "in the granting or withholding of any
licenss to sell beer at retail, the County Judae in
forming his oonelusions shall give dus and proper con-
sideraticn to any recommendetions made by the District
or County Attornsy or the Sheriff of the County, and
the Mayor a2nd Chief of Polios of any incorporatead city
or town wherein the applicant proposes to cenduot his
business anéd to any reccmmandetions made by represscta-
tives of ths Beard.®

The stztute gives no further statement
clarifying what sort of recommendsetions are refarred
to or what walght shall be given them. Ve balisve that
it was the intention of the legimlaturs that the recom-
menéetions of the officers named be considered together
with the other evidence in the hearing and that they
should be given such weight as is due tc thse knowledge
of the faotis which these offioers possease., These recom-
mendations may bs either in the foxm of written arfidavits
or orel testimony. %¥hether or unot they are in them-
selvas sufficlent to Jjustify & refusal will depemt
upon whether they state frots which are surricient
to form 8 rea:cunable basis for the refuszel. Bars re-
commendations, which state no facta supporting theam,
wonld not be suffielgnt grounds for refussl.

8. This gueéstion has been covered in parst
by our precsding anewer. If the recommendations of
the officers state no fac¢ts Muprorting them, we think
that the reoommendations would not in themsalves be
sufficient ground for rafusing the liocense, add that
e refusal ol the license would be Justified only if
thers were additional evidsnce offered showing faots
which would form a ratiocnal bdasis for the refusal,

B. Appeals to the Distrist Court from
a %aﬁuj of s Iieugc by & County

Judge

Under tha foregoing hesding ycu make the follow-
ing statenent snd ask the following guastiocns:

25
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"The Texes Liquor Control Act, Sgction
6, Article II thereof, provides in part as
follows:

**In the svent the County Judge, Texas
Liguor Control Board or Administrator deniss
the application for a license, he shall enter
his Judgment accordingly, and the applicant
may within thirty (30F days thereafrter sppeal
to the Distriot Court of the county where
such application is made, and such District
Court may hear and determine such appsal in
term time or vacation in a trial de nove. It
shall be incumbent upon the appliocant % make
the same showing in all matters to the District
Judge that he is required by this Article to
make to the County Judge, and the Distriot
Judge in hearing upon the appeal shall hear
tha cause and render Jjudgment in liks mannsr
a8 required of the County Judge. Judgment of
the Diatrioct Court shall be final and ifr the
application shall be grented by final judgment,
a oertiried copy of the judgment shall de pre-
sented to the Assensor and Colleotor of Taxes
who shall thereupon acoept the fees regquired end
make report to the Board in the manner required
upon like orders iszsued by tha County Judges.
Any person appealing from the judgment of the
County Judge shaell glve bond for all costs in-~
oident to such sppeal and shell be required to
pay such costes if the jJudgment on appeal iz un~
favorable to the applicant but not otharwiss.'

»l. Upon en appeal to the District Court
from refusal of a liceanse, doss the Distriot
Judge sit a2 an administrative sgency; or does
he 8it as a oourt?

»2. Upon such an appeal, is 1t the pro-

vinoce of the Distriet Judge to determine whether

or not the license should or should not bs refused;
or ia it hig province to determine only the iasus

of whaether or not the County Judge aeted arbitrarily
and capriciously, based his ressons for refusal

apon sufriclent evidence, and whether or not

his reasons for such refusal were good in law?™

ke
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In reviewing the aotion of the County Judge
in ersnting or refusing s license, the district court
acta in a judicial capacity and not in an edministre-
tive capacity. While the aotion of the County Judge,
the Board, or Aqainistrator in granting, refusing or
canoeling a permit is administrative, ths review by
the distriot court is of neeessity judicisl. A cereful
analysis of the situation is given by Judge Blair of
tha Auatin Court of Civil Appeals in the case of
Bradle v.j%‘:xas Liquor Control Board, 108 g, W, (24)
300, 355. t

{at page 302)

., « « The cancellation of a psrait
to sell ligquor unésr the Liguor Control
Act end the prineciple of law governing
such mattere is not a oivil suit or cause
of action} dbut ths powsr and authority to
oancel suech a permis is msrely the exer-
0ise of en administrative function and
dutyr imposed by the act upen the boanior
its administrator. A permittse Or liocensee
under the act hasg no vestsd right to sell
liquor, but is a mere psrmittes or licenses
with the privilege of selling liguor in ac-
cordance with the terms of the aot, and &o-
cepts his permit or ligense subjeet to the
suthority of the board to cancel it for any
violetion of the statutes or any ruls or
rsgulation promulgated by the boerd under
suthority of the asoct. And if the atatute
were given the construotion contended for
by appallant, it would be unconatitutional
as an attempt on the part of the Legislature
to confer administrative powsr and duties
upon the jJudicial department of the govern-
ment.”
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(at page 304)

", « » Under these Cscisione the inquiry

on ed eppsal or oourt proceeding authorized by
the Texas Liguor Control Aet from any administra-
tive order, rule, or regulation of the board, is
to determine whethsay the board aoted within the
statutes under which it operates; whether its
complained of order is sustained by substantial
evidence; and whether it agted arbitrarily or

; capriciously in the performanse of its administra-
tive dutias."

The law on this subject 1is aiso sumparized
by Judge George of the Wace gourt of Civil Appesals in
n

the case of Texas Liguor Control Board v. warfisld,
% 110 5. w. (2d) 640, %ZE: : '

"Texae Liquor Goatrsl Board and its

] administrstor ere smpowered and authorized
; by arts., 666-12, 666-12a, Vernon's Annotated
Panal Code, to cancel packsge stors permits
therstofors granted upon the beppening of
osrtain specified events, after notice and
hearing, and such action is not jJudiciel
but is merely ths performance of an sdmini-
strative funotion. Bradlgy v. Texas Liguoer
Gontrol Board (Tex. Civ. App.) 108 8. W. 24
300; State v. DeSilva, 105 Tex. 95, 145

8. %, 330; Baldecehi v. Goodlet (Tex, Cliv,
App.) 145 8. W, 325.

"Yat the Jurisdiction of the courts over

the powar and authority of the board spd its
{ administre tor te ocancsl packsgs store permits

iz to determine whether they acted within the

saops Oof their delegsted authority, based
E the ir order or ruling upon substantial aevi-
dence, end 4id not egt unreasonably or srbi-
trarily in making thelr order, and the exer-
oise of this power ie jJudiciel 1m its.
nature. Bradley v. Texss Liguor Control
Board (Tex. (iv. App.} 108 5. W. 24 300;
Shupse v. Rallroad Commission, 1233 Tex. 521,
73 8. ¥, 24 505; Brown v, Humble 01l & Ref.
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Co., 126 Tex, 296. 83 5. W, 24 935, 85

S. ¥. (24) 1069, 99 A. L. R. 1107, 101

A, L. R. 1393; ¥odeste v. Public Utilitias
Commission, 97 Conn. 453, 117 A. 494; State
v. Great Northern Ry. Co., 130 Minn. 57,
153 N. w. 21.-7' Anno Caﬂ. 19173' 1201.'"

2, TUpon the appeal to the diztrict courts,
the district oourt has no right to determine as an
original propoaition as to whether the license should
be granted or refused, but is confined to the dstermina-
tion of the questions whethar the County Judge followed
the statutory prooedurse and whether he hsard evidence
which constituted a reasonable basis for his aetion. This
hes besen repesteldly stated to ba the rule by ths courts
in cases involving appeals from sotion by the Texas
Liguor Control Board, or the sdainistrator, ani we
are of the opinion that the same rules wili be applied
to appeals from aetion by the County Judge.

Bradley v. Texes Liguor ntrol Board, 168
& ‘-;'-"- 4 8 ps“ "

". +» +» Under these decisions ths in-~
quiry on an appeal or court procesding
suthorized by the Texas Liquor Control Aet
from eny administrative order, ruls, or
regulation of the board, ies to deteraine
wh-ther the bocard acted within the statutes
under which it operates; whether i complained
of order is sustained by substantial evidence;
apd vhether it scted arbitrarily or capriocious-
ly in the performance of its adminiatratiwve
duties, , ."

Rexas Liguor Control Board v. Fleyd, 117 &. W.
¢ 241

", . » It has besn frequently held that
the district court, upon suoh sppssls, may
only determine whather or not there wasz sudbe
stantisl teastimony before the Board to support
its rindings, or 4id it aet caprioivcusly or
erbitrarily.”
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’I'uqs Liguor Control Board v,

. We » H

Lanza, 129

‘ *The settlaed rule, steted conversely,

; is that, crders or finiings of fact of a

* regulatory body or ocazmission, are not

reviswable on appeal, unless thsy are un-

| supported by evidenoce; Humble Cil & Refining
Co. v. Rallroed Commission et al., Tex.

Civ. App., 112 8. %, 24 222. . ."

MeCormick v, Texas Liguor Control Board,
5. W, ' 1

", . +The Liguor Control Act, Vernon's
Ann. P. C. Art. 6066-1 st seg., is purely
regulatory in nature and the sdministrator
of the Liquor Control Board is not governed
by the strict rulee governing courts in the
conduct of his hearings, Our courts have
consistently held that the action of the
administrator in oencelling a permit will
not be interfered with bdy the courts whers
it appesars that he actad upon substeantial
evidencs werranting cencsllation of the per-
mit. Texas Liquor Control Board v. Lanza,
Tex. Clv. APp., 129 8. W, 24 1153; Texas
Liguor Control Board v. Smalley, Tex. Civ.
App., 129 8. W, 2a 466. In sttacking the
order of the Board, canselling his permls,
appellant had the burden of proving the in-
validity of the order of oancellation by
showing that the administratorts findings
were without substantial evidence to support
thlﬂ. 7‘1‘110!1'8 Anno P. C-, Artc 666“12.’
Subseoc, 5; Texas Liquor Control Board v.
Lanza, Tex. Civ. App., 129 S. W. 24 1153. . ."

C. Renswal of 1{oenss

Under the foregoing heading, you meke the
following statement and ask ths following question:
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"The Texas Liquor Control Act, Seotion
7 (a), Article II thereof, in rega:d to ex-
piration and renewal of licenases, provides
as followa:

"tAny license issued under the terms

of this Article, exoept Branoh Licenses and

Tenporary Licensss apecifically provided

for, shall terminate ons yeer from the date

issued, and no liocense shall be issued for

a longer term than one yesIr. Any person

now holding a liocense tc manufscturs or

#ell beer in this State and desiring to

renew the samea shall bsfore expiration of

his pressnt license, and not more than
% thirty (30) days prior to such expiration
*- date, be reguired %o make application in
the manner herein provided for the primary
isauance of any olass of license; snd when
it 1is desired to renew gny license obtained
under the proocedurs provided in thias Article,
the hoXl er of mich license shall make written
application to the Asagessor and Collector of
Taxzes of the county of the Licenses's residance
not more than thirty (30) days prior to the
date of expiration of the license held Dby
him, Such appiication for renewal shsll
bs signed by the applicent and contain faull
and complets information as set cut and required
in sany appli ation for originael liocense, and
applicant shall pay to the Assessor snd Collec-
tor of Texes the appropriate liocense fee for
the class of licenss sought to be renswed. The
Agsessor and Collesotor of Taxes shall thersupon
transmit to the Board s copy of said spplica-
tion for renewal together with the certifica-~
tion that al) required fees have been paid
for the ensuing license period; and upon re-
ocsiving the copy of said epplication and cer-
tiffcation as to the payment of fees, the
Boerd or Administrator may in ita diseretion
{ssue the license applied for, or may witiin
five (5) days after receipt of such applica-
tion rejsct the sam snd require that the
applicant for renawal file applicetion with
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the County Judge and submit to hearing be-
fore auch County Judge in the manner required
of any applicant for the primary or original
license, Any applicant for renewal when
such renewal is rejected by the Board or
Administrator shall be entitled to rsfund

of any license fees paid to the County Asses-
sor and Collector of Taxes at the time of
£iling bhis application for renewal.

"], If the holder of a licenss permits
his liocense to sxpire under its terms with-
out renewing same in aoccordence with the above-
quo ted statute, would he, under the law,
after such txpirution ba entitled to & rensw-
al of a license or wuld he necessarily have
to make application for s new licsnse in the.
same manner as he would an original 110.!1!.?:

1. The law makes spscific requirements as
to the memner in whiech applications for renswal shall
be made, A person who ocomplies with these requirements
may have hig liocense renswed without the necessityct
e hesTing before the County Judge, unless the Board
or Adminigtrator s0 requires. In our opianicn it must
not bs presumed that the Legislature did an 1dle thing
in making thess requirements as tc applications for
renewals, and 2 person who fails to comply with the
law loses his privilsge of applying for & renswal amd
must apply for a new licenpe in the sams manner as
he would apply for an originel licensa.

D. Trenasfer of License

Under the foragoing hesding, you subamit
the following statement and questionst
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wdeotion 7 (4}, Artidle II of the Texas
Liquor Control Aot prevides as follows:

"'No license issued under the provisions
of thiz Artiocle shall be assignable by the holder
thersof to any other personi provided, tithat
ahould any holdsr of & licenss desire %o charge
the place of business designated lan such licenss,
ha may do so by spplying to the Couanty Judge and
receiving his conasent or spproval as in ths cass
of originel applicetion for license as herein
provided and withoul Deing required to pay addi-
tional licenss fess for the remelning anexpired
tcuu)or the licenss held by him.' (Underseoring
ours

*1, In casze of an epplication for a trans~
tar of license, is 1t mendetory uhder the above-~
‘quo ted statute that mueh application be filed
with the County Judge and published by poating,
&nd a2 hearing held shoreon in the same mapner
a2 would be nocassary in case the applicant
were making an original applicetion for a
license?

"2, Yould a {rotcat vhioch would be good
agoinst an original spplication de good agsinst
an application for a transafer of license?™

1. In our opinion, it is mandatory thet the eppli-
estion for Isave t0 change the ploee of business of the
licenses shall ds Tiled with the County Judge and the
same notice by pesting and the sams haaring would be
neeessary aa in the c¢ase of en originel application
for a liocense. The sbova quoted statute provides that
the chenge in ths place of dusiness may bs obtained
"by applying % the County Judge and redeiving his
consent or approval as in the cass of originel eppli-
eation." As we have alrsady pointed out, in Article
667-6, Vernan's Penal Code, the Leglalature axpressly
provided that the plsce of the opsration of the busi-
rass, &8s well ag parsoral qualifiocations of the appli-
cant and the mznn:r in which he will condusd his busi-
ness, may bs considersd in granting or rsfusing the
licsnse. If a beer business i? tu bs movsd 1into & new
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location, or even a new neighborhood, proper notioce
should be given and a hearing held in order that
proper protests may be made by any rartisg interested
adversely in the oparation of the business at the pro-
possd location.

2, Sinoe the application for a change in
the plsce of business relates only to the new pla ce
whare the licenses seeks to operate, the grounds for
refusing the application would be such as apply to
the propriety of operating at such place. We 30 not
bslisve that the application for s permit to change
the place of business would open up for a new investi-
gation the personal quelifications of the licenses
or any other matters sxcept whether the proposed hew
locaticn is a proper place for such & buziness to be
operated.

Supplementary Liocenses

A. Disgualification

Under the forsgoing heading, you set forth
the following statement and qusstions:

"The Texaa Liquor Control Act, Section
10(a), Article II thereof, provides in part
as follows:

®tIt shall be unlewful for eny parson
to sell beer or offer sams for sale betwesn
the houra of 12:00 o'cloock midnight and
7:00 A. M, cf any day or from and after
12:00 o'clock midnight Saturday until
7:00 A. M. Monday of the following week;
provided, however, that sny holder of a
Retail Dealsr's License or a Wine an? Beer
Retailer's Permit shall, upon showing to
ths satigfaotion of the County Judge that

he 18 sngazed elso in the sale of food

and other commodltles for human ©ODSUMD-
¥ion, and thet the sale Of bDeVerages ?gr
Tc'hicfi 2 lioense .s required does not dur-
The suoh probhiblied hours normally in Ghe

gourgse of any one wesy 8 me amoun
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dollars and eents to more than the asale
Yalue of food and other oommodities Tor
buman consumption sold oy such licenase
durIng such hours, be snt itled without
being requirsd to pay any fee therefor,

t0 a supplamentary license authorizing

him to sell such baverages during any

hour of any day. 8Said aupplemsntary

] licanae shall be on a fom furnishad by the
} Board or Adainistretor and upon being issued
! shall be attmched to anl becoms & part of
bsasio license of the holder, and such sup~
plensntary lioense shall expire with the
license of which it is a part; provided
further, that the Board or iis Teprssentatives

may at any (lme meke Inqui.% into the business
of such hojder; And unieas iU can ba Showd DY
The llcensss Gthat Lis sales of alooholie
Deverages are ROL eXCeeding in valug Lhe S4Le8
L] 0 and other comao 8 I'or human ¢o0a-

sumption during the hours referred to in
s provision e Board or Adainristrator
T8 authorized after notice and Rgaring to
S8uUS an order reVe au su egenta
genge, a e holder of & ognss 8O Tre~
voked ghall not be entitled to a supplemen-~

tary license for siz (6} months thereafter.’
(Underscoring oure)

*1l. W¥here a reyressantative of the Texas

Ligquor Control Board makes inquiry inso the
busindss of the boldsr of a supplemsniary
license, as provided in the unierlined por-
tion of ths adbove-quoted statute, md such
holder feils to show such representative
that his food seles exceed the sals cf maer,
i2 aueh failure on the pert of the holler

- grounds for canocelletion of such licenas?

*2, In making suoh showing to the rep-
regentative of the Board, does the holder
have to show that his food eales excesd
hisz bear salep during each day during the
waeelk, during each week during the year,
during easoh month during the year, or that
his food seles excead his Deer ssies during
the course of a year's timet"




Honorable Bart Yord, page 26

l. The statute quoted sbove provides thet
the supplementary licenss may be revoked "unless it
gan be shown by ths ligcanses™ that the sz3les of sl-
gsoholic hovaragas do not exceed in valus the sales of
food and other comuoditiss during the statud periods

of time. Thim svatute cleerly places the durden on
the licensss to make the necessary showing as ta his

seles, and his feilure to mske suoch sbowing,after
notiocs anpd haesring, Justifies the Bomrd or Adainistra-

tor in revoking such supplementary licaensa.

We belisve, howaver, thst under the statuts,
the licenses 13 entitled te sn opportunity, after
notice, to present at & hsaring befors the Board or
Adziniatrator evidencs as %o his sales of slevholie
beverages and sales of foed, snd that msre inability
or failure of the licenses to presment such evidenes
t0 & Taprecentative of the Board whc is inguiring
into his business would not elons ba mrricient
grogard for revoking the licsnse. The facts s8 to the
sales DYy the licensea ars %o bs datsrmined by the
Board or Administrator, aftasr bearing, and we belicve
that it was the tntention of the statute to place the
burden of proof st au;g Fu% on thes licensee to
show that his salas ¢of alcoholie bDeverages are not
excesding in value the sales of food and other com-
moditiss for human consumption,

2, The gtatute is not at all clear as to
the period of time which shall be sonsidared in de-
termining whether the sales of alecholilio beverages
sxceed in volue the sales Of £00d and other Oommoditles
for human consumpticon, ezoeps, of course, that only

. sales during the hours bstween 12:C00 midnight end 7:00
A. ¥. 07 any day £nd TP 12:00 o'clock midnight
gaturdey until 7:00 A, M. ¥Monday of the following
waek eshall bs considered, We delisve that the Legis-
leture intended in the lest clause underlined in the
statuts quoted above to aat up the same standard as
that set out in the first elauss uaderiined above in
sald statute, i, e., "during sueh prohidited nours
nommally in the courae of sny one veek's time." We
think that this lsnguage olearly sliminates the
poesibility of considering single days, since tie
period designated ia "any ons wesk's time." TFurther-
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more, the use of the word "normally"” manifests an
intention thst 8 single week must not be eonsidered
alons eas & standard, but it saust be a normal or

averegs week's sales. The statute does not tell us
over what period the average must be taken, dut lesaves
this to the reasonadble diseretion of the Board or aAd-
ministrator. Ir there are seasonal) : variations in
sales, the Board or Administrator should consider a
sufrficiently long period a0 a3 $0 arrive at a fair
average in order to detsraine what "normal” ssles have
been. The length of suah period whioh will be used

by the Board or Administrator will have to be deter-
mined on a reasonable basis by the Board or Administra-
tor depend ing upon the faots as to seascnal or periodie
variations in sales in each particul ar cass.

B. Qualification for Renswal

Under the foregoing heading you set forth
the following statement and question:

"Rule and Regulation No., 22R-1 of
the Temss Liquor Control Bosrd,relating
to renewal of existing supplexentary
liocenasr, provides as follows:

"iAny reteail beer licenses for on-
preamises consumption, or wine snd beer per-
mittes, now holding a supplensntary licenss,
sey, at the time of the receipt of his re-
nswed basie liocense, make applicetion in
duplionta to ths County Julge of the county
of hie residence, for renswal of his sup-
plementary license, which safl application
shall be in sffidavit form and containing
ths following information:

37
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o o e

"tState of Texas,

| "tGounty of t

wiYour affiant, , &
resident oitizen of tEe county ahd State
above set forth, being of lawful ags, and
firat duly sworn, on cath states and rep-
resents to the County Judge of _
Gounty, Texas, and to the Texas Hquor
Control Board es follows:

w(1) That he is the holder of o
renswal retail beer desler's on-premise
lioense, or wine and beer retailer's par-
mit, No. ismued by the Texas
Liguor oohiromit; on the ___ day of

» L)

wt{2) That he was the holder of a
Bupplemsn tary License No. » lasued
by the Gounty Judge of s Jounty,
Texas, on the day o s N
for the precedIng license period,

"1(3) That at all times during the ex-
istenoe of the Supplementary lLicense pasriod
geforesaid, the sale of food and other com-
modities for human consumption sold by af-
fiant during prohibisd hours as defined
by Section 10(a), Article II, of the Texas
Liguor Control Aet, exoeeded in dollars and
gsnts the amount of beer sold during salid
hours and no faot exists that in any way
disqualifies applicant from receiving said
Supplementary Liosnse, and furthsr affiant

saith not.

— AFFIANT
"igworn to and subsaribed dbefore me this
the day of » 19,

Rotary Tublle 1o aad Tov

. County, Texas,'
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"tSaid applicstion shall be signsé and
sworn to by atfiant, and presented to the
County Judge of the County of hia reasidencs,
and 1f sald County Judge has reason to be-
lleve that any strtemsnt conteained therein
is untrue or misleading, he may refuse %0
isesue the sams; anl if the Gounty Judge ia
satisried that the statsments oontaimed in
salld application are tiue, hea sy 1ssue the
renevad Supplementary liosnss to affiant,
which said Supplememtary lLiocense is %o be
attached to and made & part of the basic
license, and shall expire on the same date
as the beaaic licenss.

"tA aopy of the ap{ncation, together
with 8 copy of the Supplementary Liocenss so
renewad, if granted, shall be forwarded dy
the County Judge to the Texas Liguor Control
Board at Austin, Texas,'

"T*his Rule and Rggulation waz paassed,
no doudt, to provide a msthod of renswing
& supplesentary liocense, dus to ths faot
that the statute was not specifie in regard
to such proosdursl method.

"], Where the applicetion for renswal
is made, 1g the County Judge duty-bound to
take moh affidsvit at its face valus, Or
dogs he have the 4isorstionary authority to
require additional proof other than the sworn
sffidavit of the applicant; and does be have
the digoretionary sutherity to refuse renmewal
applications if he hag reszson to belisve
that such arfidevit is misleading or untrue?"
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1., The County Judge iz not required to take
the affidavit of the aprlicant at its face valus but
has dlecretionary suthority to accept o reject such
epplication upon evidence hesrd by him, if such evi-
dence sbows a reasonable ground for bs lieving that
msterial ststemente in said affidavit ere misleading
or untrue. Articls 667-7, Vernon's Penal Cods, pro-
vides that the Board or Adminigtrator may require the
epplicant for a renewal license to "file apprlioation
with the County Judge and submit to hearing before sueh
County Judge 1in the menner reqguired of any applicant
for the primery or original license." Vg believe that
this gives the Qounty Judge power to refuse tc accept
a5 true the stetements in the affidavit, provided thet
there 1s other evidence giving reascnable grounds for
belleving that ths statements oonteined in the alfidarviy
are not true,

Injunctions

Under ths above hesding, you set cut the fol-
lowing statement and guestions: ‘

*The Teéxss Liguor Control Aot, Seoticn
27, Article II thereof, rrovidea ag follows:

®"'Upon having celled to his attention
by affidevit of any oredible parson thet
any parson is violoting, or is abeut to
violate, any of the provisionse of the
Texas Liguor Control Aect or if any per-
mit or licédnse was wrongfully issued, 1%
shall be the duty of the Attorney Oenaral,
or the District or Couniy Attorney to
begin proocesdings to restrein any such psr-
son from the threatened or any further viola-
tion, or operation under such permit or
lioense, and the Dystriot Judze shall. have
authority to issue restraining orders
without hearing, end upen notice and hear-
ing to grant Anjunction, to prevent sugh
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threstened or further violetion by the
person acomplained againsgt, and may requirs
the person complaining to file a bond in
suoch amount and oontaining euch condi-
tions and in such cases ae the Judge
may deem necsssary. Upon anyv Judgment
of the Court that violatlion of any re-
straining oxrder or unotion issusd
hereundder has cecurre such Ja ent
shall opsrats to cancel wlthou rther
proces 8, any 1loenss OF permit held
1Ey the person wﬁo 18 defendant in the
- proceedings, and no ilcensge or permit
srhall be reissued t0 any perecn whose
ilcense OY permli% has Deen 8o ¢shoelled,

revoked, or forfeli%sd, withln one year
next vreceding the Hﬁng of nls appli-
cation for & new license or permit. 1%
shal]l bs the duty of the District Clerk
to notify the County Judze of the county
whersin was issued any licenss or psrmit
80 cancellsd, and to notify the Board
of any judgment ¢f & court which aay

operate heraunder to csnoel 2 license
or pernis.’

*1. Whare a licenses has been en-
Joined from viclatlng the Texas Liguor
Control Aet or any parficular phass
thereof and iz ocited for contempt of court
and is found guilty of being in contenpt
of court by virtus of havihg viclsted acme
provision of the injunotion, is his lioense
sutomaticrlly, by operation of law, void
and of no further force and sffect; and,
without further procesdings end without
the court's jJudgment so declaring, would
such licensee be doing business without a
liesnse should he f2il to cease doing
business upon the date the contempt Judg-
mant was randered? _
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"2. What would bs the atatus of the
license if in the case of a corporation an
officer or employes of the corpor:ticn,
having been snjoined, is found guilty of
being in contempt of court?

"*3. What would bs the stotus of the
license if in the c¢ase ofa partnership,
association, or individusl, en esaployss
or agent of the licenses, having been frirst
enjoined, is found guilty of being in con-
tenpt of court?]

1. The statute which you have quoted above
(#rticle 667-27, Vernon's Fenal Code) expressly pro-
vides that, "upon any jJudgment of the court that
violation of any restraining order or injunetion
isgusd hereunder has ocourred, sush judgmsnt shall
operate to cancel without further proceedings, any
license or permit held by the perscn who is dsfendant
in the proosedings. . ." The clear import of this
language is that the Judgment finding the defendant
guilty of a violation of an injunction of the court
works sn ipso fescto cancellation of the lioense, sven
though no suoh express provision bs contained in the
gndgmnt. No doudt the better pruoctice l1» to have the
udgment provide that the liocense is ocancsled, but the
cansellation follows as s matter of law from the judg-
ment finding that a violation of the injunction haa
oocurred, and a recitation of the cancellation in the
Judgment is not essential. The court hss no discore-
tion as to whether & canceéllation will resuit from such

Judgment. Compare Tsxas lLiguor Control Board v, Blaoher,
115 8., w, (24) 103, in wﬁik 1t wae held that the
distriot court hed no 4isorstion to refrain from can-~
08ling the license whers the evidence gave reasonadbls
support tc the Bosrd's conoclusion that ths Liguor

Control Aet had besn violatsd,

‘ 2, Article 4661, Vernon's Texas Civi) Statutes,
rrovides in part as follows:
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"An injanction restrains the attorneys,
sgents, servants and employes of ths party
enjoined, as well as the party himself,
effective from the aservice or nmotios of the
injunction and during its continuance in
foroes. . .

It follows that if an officer or employee of
s ocorporation violastes the injunetion and is found in
contempt of the court's judgment, the licenae is ocan-
oeled. Necessarily, the csorporstion can act only
through its agents. In analogous cases, it has bean
held that a license mey bs ocameled for violstions of
ths Liquor Control Act by an agent Or servant, even
gontrary to sxpress imstructions of ths liocenses.

Bradley v. Texas Liguor Control rd, 108 8. W.

1) !55; Texas Ligquor Uo_n%roI Eﬂr! v, Warfisld, 122
8. W, (24) 55?; Texas Liguor Conkrol Board v. Floyd,
117 8. ¥W. (2a) 530,

3. Agmuming that the saployee or agant of the
licenses was purporsing to sct es such «t the time of
the violation or the ecours's injunctican, his unlawful
sat would be ground fqr unull.ng the license of his em-

loyer. Bpradl uor cotrol Board, 108 8. W.
24) 03 1 : 122

S. W. (2a) 6oy

117 8, W. (24) 530, smploye

e defendant in the mjunotion proucam, the statute
quoted above does not provide thet thers shall be auto-
matic cancellstion, the statuts providing that the judg-
ment shall opsrate to ocancel "eny licenss or permit
held by ths person who is defendant 1n the procesdings.”
If the agent, and not plioy
we belisve that in order to canacel tho license of hhc
exployer 1% would be necessary to follow the procedure
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for such cangsllation set out in Artiole 667-19, Vernon's
Penal Codsel
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